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entitled to possess the open pile structures on the North and South
Tracts; and (3) whether Old Dominion was entitled to possess the solid
fill on the North Tract. As such, the district court granted Old Dominion's motion for summary judgment in part and denied in part.
Brandonj Campbell
STATE COURTS
ARIZONA
Strawberry Water Co. v. Paulsen, No. 1 CA-CV 06-0442, 2008 WL
2895941 (Ariz. Ct. App. July 29, 2008) (holding: (1) Strawberry Water
Company had standing to sue in a utility tampering action because it,
or its predecessor, provided water services to the pipe from which Paulsen diverted water; (2) Strawberry Water Company had standing to sue
for conversion of its water because the water was personal property
while it maintained actual possession and control; and (3) comparative
fault applied to a conversion claim because the water was personal
property).
Frank Parkinson owned a water company in Strawberry, Arizona.
He installed a pipe that diverted water from his company's line to fill a
pond at his personal residence. Strawberry Water Company ("Strawberry") was the successor in interest to the water line from which Parkinson diverted water. Randall and Virginia Paulsen ("Paulsen")
owned Parkinson's house and the accompanying pond. Strawberry
sued Paulsen, alleging conversion and utility tampering for unlawfully
diverting Strawberry's water to fill the pond. The jury found for Strawberry and awarded damages. Paulsen appealed to the Arizona Court of
Appeals and claimed Strawberry lacked standing because it had not
established an ownership interest in the water. Additionally, he
claimed that comparative fault applied to the award of damages.
The court first addressed whether Strawberry had standing. Arizona uses the real party in interest test, which requires the plaintiff to
show that it has an interest in the outcome of the litigation. In an action for utility tampering, the law does not impose a requirement of
ownership. Any public utility may bring the action if it shows that "it or
its predecessors were providing water to the pipe from which the water
was diverted." Here, Paulsen acknowledged that Strawberry provided
the water in the pipe. Since Strawberry provided the water, it had an
interest in the litigation's outcome and thus had standing to sue.
To have standing in an action for conversion, however, the plaintiff
must show ownership of the chattel. Water rights represent an interest
in real property. Specifically, groundwater is a usufructuary right,
which means a right to use, not own. Since water is not personal property, water rights are not susceptible to a claim for conversion. When,
however, the holder of water rights pumps water though pipes and
reduces it to actual possession and control, the water becomes personal
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property. It remains personal property until the owner abandons or
loses control over the water.
The court found that Strawberry owned the water as personal
property. Strawberry pumped the water through its pipes and thus
reduced it to actual possession and control. The court also read the
conversion and water tampering statutes together. Such reading
created a rebuttable presumption of ownership in Strawberry because
it pumped the water from its well and Paulsen diverted the water by
bypassing the meter. Since Strawberry pumped the water from its well
and maintained possession and control of the water in its pipes, the
court held that Strawberry had standing to bring a claim for conversion.
Paulsen's final argument was that the trial court erred by not
giving the jury a comparative fault instruction. Paulsen claimed that
such an instruction was necessary to apportion fault to previous owners
of the pond. Comparative fault applies to actions for personal injury,
property damage, or wrongful death. Since the conversion claim involved personal property, the court held that comparative fault applied. Thus, the trial court erred when it denied Paulsen's request for
the comparative fault jury instruction. Accordingly, the court remanded the case for a new trial.
Williamj Garehime
CALIFORNIA
Brewer v. Murphy, 74 Cal. Rptr. 3d 436 (Cal. Ct. App. 2008) (holding
that a lower riparian owner may acquire a prescriptive water right as a
result of adverse use by diverting water from an upper riparian holder's
property).
In August 2003, Lyle and Elizabeth Brewer ("Brewers") brought
this action to quiet title to their water rights and for a judgment to acknowledge that they owned a prescriptive easement in Dean Murphy
and Keith Klein's (collectively "Murphys") land. Since the time the
Brewers purchased their property in 1979, a spring located on the
Murphys' property has been their water source. The water came from
a spring box located in an intermittent stream. Even though the intermittent stream ran from the Murphys' property to the Brewers'
property, the water flowed through a galvanized pipe that crossed other parcels of land to reach the Brewers' property. The Murphys, however, were unaware there was a spring located on the property, or that
the Brewers were using water diverted from the spring for residential
use.
The Brewers acquired a right to use the water from the spring from
the California State Water Resources Control Board ("SWRCB") in
2001. Shortly thereafter, Stephen Hagg ("Hagg"), an owner of one of
the parcels that the water line crossed, filed a water right complaint
with the SWRCB. In its response report, the SWRCB stated that Hagg

